
1/12/22, 3:11 PM Federal Courts Are Failing Criminal Defendants in New Jersey | New Jersey Law Journal

https://www.law.com/njlawjournal/2022/01/12/federal-courts-are-failing-criminal-defendants-in-new-jersey/?printer-friendly 1/4

Federal Courts Are Failing Criminal Defendants in New
Jersey
What has become of us when courts are closed but the malls are open? One hopes that a judicial
epiphany with respect to the importance of this fundamental constitutional right of criminal
defendants, even in the face of COVID-19, will come sooner rather than later.
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Once again, federal jury trials are banned in the District of New Jersey. On Dec. 29, 2021, after several months
of holding a limited number of trials, the U.S. District Court for the District of New Jersey entered another in a
series of COVID-19 Standing Orders cancelling all scheduled jury trials. As a result, if you or someone you
love falls in the unfortunate class of individuals accused of a federal crime in New Jersey—people who often
are indigent, often a minority, often denied bail, and often incarcerated in a county jail—you are out of luck.
Given the federal courts’ primary role as guardian of constitutional rights, reconsideration is warranted.

It is not the role of the federal courts to set public health policy. Yet, the district court’s COVID-19 Standing
Orders have, over the past two years, repeatedly exceeded the recommendations of public health
authorities. Thus, there is no governmental order—other than the district court’s own Standing Order—that
mandates the closure of the federal courts. Neither the New Jersey Department of Health nor the Centers for
Disease Control have banned gatherings equivalent in size to the number of people who attend the typical
criminal jury trial. To the contrary, on Dec. 29, 2021, the very same day that federal trials in the District of
New Jersey were suspended, Dr. Anthony Fauci, the director of the National Institute of Allergy and Infectious
Disease, recommended (https://www.axios.com/fauci-covid-pandemic-omicron-delta-white-house-cef5a788-
e50e-48c9-a9ca-21542b38658a.html)that the proper response to the Omicron surge was for unvaccinated
children and adults to get vaccinated. He did not recommend shutting down (or limiting access to) the federal
courts.

The Sixth Amendment right to a federal jury trial is not a frivolity. Yet, as a result of this court’s Standing
Orders, we live in a bizarre universe in which a New Jersey citizen can spend a full day enjoying (or working
at) the Garden State Plaza or American Dream, can attend an NFL game at MetLife Stadium, surrounded by
tens of thousands of screaming fans or sitting inside a jury-box-sized luxury suite, attend a sold-out concert
at the Hackensack Meridian Health Theatre in Red Bank, or dine (or work) in bars and restaurants across the
state, but a New Jersey citizen will not be compelled to ful�ll their civic duty by sitting on a federal jury to
a�ord a criminal defendant their right to a speedy trial, because a jury trial might contribute to the spread of
COVID-19. As a result, a defendant cannot receive a constitutionally and statutorily mandated speedy trial;
the district court is again refusing to make that suddenly “non-essential service” available to those accused of
criminal conduct.

Although the district court’s Standing Order refers in a conclusory way—without citation—to “health experts,”
the CDC does not recommend the draconian measures imposed by the court.  Rather, the sole reason that
leisure venues are open, but the federal courts are closed, is that the federal courts choose to be closed. That
choice prejudices those defendants who wish to exercise their right to a speedy trial, and it runs counter to
the federal courts’ obligation to protect the rights of the accused.

Why has the court imposed these holier-than-thou public health restrictions instead of focusing on ensuring
that the rights of the criminally accused are protected? One can only speculate because the court’s decision-
making process is not transparent.

As re�ected in Supreme Court Justice Sonya Sotomayor’s recent assertion at oral argument that “We have
over 100,000 children, which we’ve never had before, in serious condition and many on ventilators”—a false
claim (https://www.washingtonpost.com/politics/2022/01/08/sotomayors-false-claim-that-over-100000-
children-are-serious-condition-with-covid/) widely refuted, including by CDC Director Rochelle Walensky
(https://nypost.com/2022/01/09/cdcs-walensky-corrects-justice-sonia-sotomayors-covid-19-claim/)—federal
judges and the federal courts are not immune to hysteria and overreaction, or to making decisions based
upon �rmly held but misguided beliefs. For example, in Buck v. Bell, 274 U.S. 200 (1927), the Supreme Court
upheld Virginia’s authority—during the eugenics craze (https://www.cnn.com/2018/10/16/us/eugenics-craze-
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america-pbs/index.html) of the early 20th Century—to forcibly sterilize a “feeble minded woman” in order to
promote the “health of the patient and the welfare of society.” As rationalized by no less a judicial light than
Justice Oliver Wendell Holmes Jr.:

It is better for all the world, if instead of waiting to execute degenerate o�spring for crime, or to let them
starve for their imbecility, society can prevent those who are manifestly un�t from continuing their kind.
The principle that sustains compulsory vaccination is broad enough to cover cutting the Fallopian tubes.
Jacobson v. Massachusetts, 197 U.S. 11 (1905). Three generations of imbeciles are enough.

The “intellectual” bulwark of the Supreme Court’s holding in Buck—that female “imbeciles” could be forcibly
sterilized—was the court’s 1905 approval of compelled vaccination in Jacobson. Thus, it is not an
overstatement to point out that there is a straight line from the Supreme Court’s approval of vaccine
mandates to “cutting the Fallopian tubes” of approximately 70,000 individuals
with developmental disabilities. In less hysterical times, one might think this would give pause to those
advocating or implementing policies to “Stop the Spread”—especially the federal courts—that divide society
into vaccinated and unvaccinated groups, a distinction which appears to have little utility in the face of the
Omicron variant, but which is canonized in the district court’s earlier Standing Order allowing vaccinated
individuals to enter federal courthouses in the District of New Jersey regardless of whether they have tested
negative for COVID-19, in the quaint belief that vaccinated individuals are not vectors of disease. They are, as
public health experts recognized then and now.

Buck is not the only example of the federal courts’ failing to a�rm fundamental constitutional rights in the
face of public or governmental panic. See Schenck v. United States, 249 U.S. 47 (1919) (rejecting First
Amendment defense and a�rming convictions of socialists who circulated pamphlets opposing the draft on
the basis that opposing the draft was like screaming “Fire!” in a crowded theatre, under The Espionage Act of
1917, which was  enacted in response to “The Red Scare” following the Bolshevik Revolution of 1917);
Korematsu v. United States, 323 U.S. 214 (1944) (a�rming conviction of Japanese-American man who de�ed
1942 executive order requiring Japanese-Americans to move into relocation camps as a matter of national
security); Dennis v. United States, 341 U.S. 494 (1951) (rejecting First Amendment defense and a�rming 1948
convictions of 11 Communist Party leaders, who advocated for socialist reforms, for violating the Smith Act,
on the basis that such advocacy posed a “clear and present danger” that threatened the government).

Some of these infamous decisions, belatedly, were overruled. See, e.g., Trump v. Hawaii, 585 U.S. __, 138 S.
Ct. 2392 (2018) (holding that Korematsu, which “was gravely wrong the day it was decided,” has been
overruled in the court of history, and—to be clear—“has no place in law under the Constitution.”) (Roberts,
C.J.); Yates v. United States, 354 U.S. 298 (1957) (vacating convictions of 14 Communist Party o�cials,
restricting Dennis, and holding that violation of the Smith Act must involve active attempts to overthrow the
government). The rest have been discredited. All are, in hindsight, embarrassing examples of the federal
courts having lost their way by sacri�cing �rst principles during times of societal panic.

When people are terri�ed, the courts should not be. Simply stated, the right to a speedy trial is fundamental.
There is no two-year pandemic exception to the Sixth Amendment or the Speedy Trial Act. To the contrary, it
is exactly during such times of “civil commotion” that the courts’ obligation to calmly guarantee the right to
speedy trials is at its zenith:

[C]itizens of states where the courts are open, if charged with crime, are guaranteed the inestimable
privilege of trial by jury. This privilege is a vital principle, underlying the whole administration of criminal
justice; it is not held by su�erence, and cannot be frittered away on any plea of state or political
necessity. When peace prevails, and the authority of the government is undisputed, there is no di�culty
of preserving the safeguards of liberty; for the ordinary modes of trial are never neglected, and no one
wishes it otherwise; but if society is disturbed by civil commotion—if the passions of men are aroused
and the restraints of law weakened, if not disregarded—these safeguards need, and should receive, the
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watchful care of those intrusted with the guardianship of the Constitution and laws. In no other way can
we transmit to posterity unimpaired the blessings of liberty, consecrated by the sacri�ces of the
Revolution.

Ex parte Milligan, 71 U.S. 2, 123–24, 18 L. Ed. 281 (1866) (emphasis added).

Not every accused seeks to exercise their right to a speedy trial. Yet, defendants who wish to avail
themselves of this fundamental right should not be denied because “those intrusted with the guardianship of
the Constitution and laws” have opted to relieve citizens of their civic duty to serve on juries, because of the
risk of COVID-19 infection, while those same citizens remain free to shop, dine, and recreate in public,
despite the risk of COVID-19.

What has become of us when courts are closed but the malls are open? One hopes that a judicial epiphany
with respect to the importance of this fundamental constitutional right of criminal defendants, even in the
face of COVID-19, will come sooner rather than later. 
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