New Jersey Labor
and Em oymen Law
Quarterly
Vol. 41, No. 1 — December 2019

Message From the Chair
by Ian D. Meklinsky

W

elcome to the latest edition of the New Jersey Labor and Employment Law
Quarterly. This edition of the Quarterly is my ﬁrst opportunity to address the
Labor and Employment Law Section as a whole since being sworn in as chair
of the section at the 2019 Annual Meeting of the New Jersey State Bar Association (NJSBA). I
would like to use this opportunity to accomplish a number of things.
I want to thank you for this exciting opportunity to lead the section for the next two
years. I have been active in the section since the early 1990s and I have always found it to be
one of the most active, collegial, and respected sections of the NJSBA. I hope that my service
to the section during my term continues to foster that reputation.
I also want to take this opportunity to thank our immediate past chair, Lisa Manshel, for
her service to the section and the NJSBA, as a whole. During her tenure, Lisa worked diligently and with compassion to advance the mission of the Section as a whole. Her commitment to working together to reach consensus was extraordinary. She joins a well-respected
list of former chairs who have collectively advanced the interests of the section through their
thoughtful leadership and energy. I will do my best to continue in their footsteps.
As I prepare to serve the section for the next two years, I have given some thought to
speciﬁc issues that I would like to tackle on behalf of the membership. Some of these items
are procedural while others are more substantive. In connection with the section’s bylaws,
both types of issues arise. On the procedural front, the bylaws have not been amended in
quite some time. As a result, various aspects of the bylaws are outdated or have created
impediments to the section’s acting in a timely fashion as a single voice on a given topic of
interest. On the substantive front, the section’s bylaws are devoid of a broad diversity statement. This seems to be at odds with the ideals of our section. We will work on addressing
these issues early on in my term.
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During my term, I also want to work with section members and the NJSBA community
more broadly to increase participation in the section. This can be accomplished in a number
of ways, from expanding participation in section programming to establishing mentorship
and social programs geared toward educating NJSBA members of the beneﬁts and opportunities available to them through the section. To this end, we will be working with the NJSBA
and its various committees and sections as well as the Sidney Reitman Employment Law
American Inn of Court to expand participation in the section.
I would be remiss if I did not take this opportunity to thank the Quarterly’s Editor-inChief Lisa Barré-Quick; Managing Editor Hop Wechsler; and the rest of the Quarterly’s
editorial board and staff as well as all of the individual authors who continue to deliver such
outstanding content for the Quarterly. Thank you for all you do to help educate members of
the section on important and current issues impacting our practice area.
Finally, I do not believe that I can be successful as chair without the input and guidance
from others. To this end, I look forward to working closely with the other ofﬁcers – First
Vice-Chair Keith Waldman; Second Vice-Chair Stephanie Wilson; Treasurer Colin Lynch;
and Recording Secretary John Shahdanian. And, I also look forward to receiving input from
other section members; so, please do not hesitate to reach out to me if you have any thoughts
on how the section can expand its mandate or increase participation.
I know the holiday season is fast approaching, so, to all, I wish you all a happy holiday
season and a Happy New Year!
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Message from the Editor
by Lisa Barré-Quick

W

e are pleased to present the ﬁrst issue of the 2019-2020 New Jersey Labor and
Employment Law Quarterly, which includes a broad spectrum of articles touching
upon recent statutory changes, case law developments, and practical insights on
a variety of employment and labor law issues. We hope you ﬁnd the issue thought-provoking
and useful to your practice.
Our issue commences with former Public Employment Relations Commission (PERC)
chairman James Mastriani’s astute retrospective on key developments in public sector labor
law during the past half-century of PERC in New Jersey PERC After 50 Years: The Evolution of
Public Sector Negotiations.
Moving from labor to employment law, Michelle Michael analyzes the implications of the
Appellate Division’s decision in Dickson v. Community Bus Lines, Inc. with respect to when
obesity constitutes a disability sufﬁcient to support a discrimination and or hostile work
environment claim. Robert Szyba and Victoria Vitarelli offer context and perspective on the
recently issued New Jersey Division on Civil Rights (DCR) guidance on hair discrimination
as a derivative and re ective of race discrimination in their article.
As we look toward 2020, Sarah lockenmeier gets us ready for upcoming changes in
January with her article addressing the recently enacted and soon to be effective Salary
History Ban legislation.
The issue also features a recurring Quarterly feature, Traps for the nwary. In their article
on workplace investigations, Heather Adelman and Maralee Sanders address common pitfalls
to conducting harassment investigations and offer practical advice for successful and effective
investigation of workplace complaints.
We close out the edition with an update on restrictive covenants from John Schmidt,
Kathleen Connelly, and Stacey Boretz, as petitions for certiﬁcation are ﬁled in important
cases and legislation on the issue remains a possibility.
Thank you to the authors and editors who have given so generously of their time to bring
this issue to fruition. I would also like to take this opportunity to welcome our new editorial board members, Katy McClure, Carole Nowicki, Dan Dowdy, and Ray Baldino. We look
forward to their ideas and contributions. As always, we welcome new authors and editors.
Please do not hesitate to contact me or our managing editor, Hop Wechsler, if you would like
to write or become more involved in the Quarterly!
Best wishes to all for a wonderful holiday season and a happy and healthy 2020.
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NJ PERC After 50 Years:
The Evolution of Publi
e tor Negotiations
by James W. Mastriani

T

his partnership between the New Jersey
Bar Association’s Labor and Employment
Law Section and the state of New Jersey
Public Employment Relations Commission (PERC
or Commission) began in 19 1 when the two came
together to provide a forum for advocates and neutrals to
join together, not only to gain knowledge, but to develop
and foster meaningful and enduring relationships.
Positive and open relationships are the keys to the
avoidance of strife and waste and are the pathway to
labor-management harmony. The emphasis may be
on labor law, but the more overriding beneﬁts are the
contributions that are made to promote a better quality
of work life, improved services to our citizens, and cost
effectiveness.
Fifty years have passed since the PERC began to
function. As I can recall as a representative of the
Labor-Management Education Department of the
American Arbitration Association (AAA) in 19 9, the
AAA co-sponsored a conference with Rutgers niversity’s Institute of Management and Labor Relations
to review the initial year of PERC. The program had a
very creative name PERC One Year Later. Rutgers
published a book of remarks the following year under
the same title.1 It is well worth reading.
PERC began and remains a tri-partite agency, in
but not of the New Jersey Department of Labor. In the
beginning, its chairman was a part-time commissioner,
who served along with two other public commissioners,
two commissioners’ representatives of public employers and two representatives of public employees. The
ﬁrst chairman was a gentleman named Walter Pease, a
surname compatible with the mission of PERC. Pease
was sworn in on Dec. 2, 19 without an ofﬁce, without
a scrap of paper, without a telephone, with not much
time to ﬁnd one and not much time to select a staff.
But when he did, he did a great job. PERC only had a
few full-time professionals at first. Included among
them were Maurice J. Nelligan, better known as Mike,
New Jersey State Bar Associatio New Jersey Labor & Emp oyme

Law

who started as a deputy executive director and became
its executive director. He later became a key attorney
for Apruzzese, McDermott, Mastro
Murphy. One of
the strongest supporters and initiators of public sector
legislation at that time was Sen. Francis . McDermott,
a Republican senator from nion County. He later hired
Mike Nelligan from PERC because he recognized that
Mike was a brilliant legal talent. I once observed Mike,
with a pen and a yellow pad, handwrite a full commission decision of signiﬁcant length without a cross-out,
an arrow, an addition or a deletion. He was not the
only talent. PERC also hired John Harper. Harper later
became a state Superior Court judge and now serves as
a labor arbitrator. Another talented professional during
those years was Jeff Tener, who became the ﬁrst fulltime chairman of PERC in 19 and went on to become
one of the leading labor arbitrators in the country. Jeff
was a model of neutrality for the entire PERC staff. His
integrity was unquestioned and he continues to be
known and respected as a person who helped develop
and expand the commission’s skill, professionalism, and
neutrality. I was fortunate to be able to succeed Chairman Tener in 19 0 and work along with outstanding
staff members to continue the legacy of neutrality he
gave to PERC.
My topic today is the evolution of public sector negotiations. When I was asked to comment on this topic,
I must admit that I ﬁrst thought of Charles Darwin. I
did some research on Darwin. I discovered that he had
a twin. In their youth, one of their friends asked them a
question Why did the chicken cross the road Charles
said, It was the logical next step for the chicken after
coming down from the trees. His brother chimed in,
It’s only the ﬁttest chickens who get across the road.
I ran into Richard Loccke the other day. As a union
attorney, he was also here at the beginning. I asked him
how he was doing and he said, I’m still here. He has
survived as many of us have survived. Sadly, many dear
friends and colleagues have not and we keep them in
our thoughts.
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Fifty years later, we have a process that is strong
and has survived by overcoming many challenges that
confronted us. I will now identify some of those challenges that have helped us become better advocates,
better neutrals, and key players in support of both
public employers and public employees in the missions
they are charged with, whether it be in law enforcement,
public and higher education, ﬁreﬁghting, maintenance,
or administration.
This will not be a history lesson or an exhaustive
review of case law. I will merely discuss a few of the
major developments over 0 years of time. Time is
precious. We go through time. It does not go through us.
What happens during time is dynamic. It is affected by
legislation, by administrative and judicial interpretations,
by the economy and finance and, of course, political
change. We do not always foresee the changes that can
have dramatic impact on our lives. The process of public
sector negotiations in New Jersey did not start in 19
with the passage of Chapter 0 , the New Jersey Employer-Employee Relations Act (Act).2 As with most movements in society, those who trigger the movements have
little awareness of the magnitude of the trails they blaze.
Witness the trip that Rosa Parks refused to take to the
back of the bus. There are many such examples of bravery and courage. Few know today that the Reuther brothers in Detroithad their heads cracked open and profusely
bled at the hands of thugs hired by the auto companies
who resisted unionization. We do not always recognize
when change occurs. When a real estate or stock market
crashes, the geniuses say, We were in a bubble, but we
were unaware of the bubble until it burst.
We are familiar with the genesis theory of management rights, namely in the beginning, there was
management. The genesis theory of government is of
course that, in the beginning, there was government,
elected and appointed officials with budgetary and
personnel prerogatives constrained only by their own
sense of fairness, civil service rules, and whatever laws
or statutes provided employee benefits through the
political action of fraternal, professional, and social
organizations. Much of litigation since the beginning
of PERC has been over retention of those prerogatives,
sometimes confused with the retention of power and the
desire to act unilaterally.
The 19 0s are known as a period of activism. It is
no coincidence that public sector labor relations arose
from the energy of that activism that lasted into the
New Jersey State Bar Associatio New Jersey Labor & Emp oyme
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19 0s. The anti-war and civil rights movements helped
advance public employee activism. Dramatic examples
of this include the strikes and protests in the south that
joined minority rights with workers’ rights. The journey
to where we are now required the abandonment of the
philosophy espoused by even the most ardently liberal
elected government officials, some of whom felt that
public sector bargaining was contrary to the interests
of the public. What they saw through their blurry lens
was the prospect for government paralysis caused by
public employees exercising raw economic power that
could lead to the erosion of the autonomy and authority
of those elected to govern. As we know, the only thing
they had to fear was fear itself.
In order for public sector negotiations to develop
and ourish, it required legal blessing. In New Jersey,
labor activity began well before the legal blessing. In
fact, labor activity created the need for the legal blessing. Prior to the passage of the PERC Act, there were
strikes among local boards of education and at the New
Jersey Highway Authority, without a lawful impasse
procedure in place to deal with them. There were organizational strikes involving competing teacher unions
without a representation mechanism that could license
an exclusive majority representative. As with most
social, political, or economic movements, it was activism
that created the need for legislation and not legislation
that created the activism. New Jersey was not the ﬁrst
state with such legislation. We were preceded by New
York and Wisconsin. Now, with the passage of time, not
many know that Chapter 0 became law after being
vetoed by ov. Richard Hughes and after that veto was
overridden by the Legislature. ov. Hughes was not
anti-labor by any means but he was concerned that the
Legislature had not addressed the issue of the legality
of the strike but that it dealt with the issue by silence.
Clearly the Legislature did not want to deal with it and
left it to the courts to decide. The courts, following the
lead of common law, decided that in the absence of a
right to strike, there was no right. New Jersey does not
have a statutory prohibition on striking and the courts
have not decided that a legislated right would be unconstitutional. So, strike activity becomes unlawful when a
restraining order is issued and then deﬁed, opening the
door to contempt of court proceedings. This is how the
journey began.
The process that evolved included colorful practitioners who engaged in the process and cared little about
Go to
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what the law provided. It evolved through the careful
administration of the statute by PERC, through court
challenges over the interpretation of the statute, and
through legislative actions revising, amending, limiting,
or expanding on the initial legislation. Since the beginning, there have been over 0 amendments to the law,
including the recent Workplace Democracy Enhancement Act.
The journey to the legal blessing of the public sector
negotiations process was rocky. PERC first promulgated rules effective Aug. 29, 19 9. Not surprisingly,
the main emphasis was on representation issues. It
favored voluntary recognition because it fundamentally
believed in volunteerism, as well as the fear of being
overburdened by hearings over appropriate bargaining
units and the conduct of elections. Two early developments on representation are particularly notable. The
New Jersey Supreme Court dismissed a constitutional
challenge to collective negotiations and to the exclusivity principle in Lullo v. Int’l. Ass’n of Fire Fighters, Local
1066. The challenge was based on language in the New
Jersey Constitution giving public employees the right to
grieve through a representative of their own choosing.
The Court harmonized that right with the legislative
right of an employee organization to be an exclusive
majority representative under the obligation to support
all unit members. The Court also distinguished between
collective bargaining and collective negotiations, the
latter being a process that did not include the right to
strike. During a grievance arbitration the other day in
the Paterson School District, the school board’s attorney
began to formulate the issue to be decided as Did the
District violate the collective bargaining agreement
I
stopped him and asked him whether his framing of the
issue implied that he was granting the union the right to
strike. We all had a good laugh.
The second signiﬁcant development on the subject
of representation was a decision PERC issued in 19 2
involving various state employee organizations. At the
time, there were many unions seeking to represent
employees within individual departments of the state of
New Jersey. A number of different PERC hearing ofﬁcers
issued recommended decisions supporting that concept.
However, after reviewing the exceptions to those recommended decisions, PERC found that while a community
of interest did exist for employees of individual State
departments, those commonalities were subservient
to a broader community of interest flowing from the
New Jersey State Bar Associatio New Jersey Labor & Emp oyme
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centralized authority of the state to make decisions over
major terms and conditions of employees as opposed
to the decentralized lesser authorities of each individual department. This decision determining generic
statewide units set the standard, still valid today, that
employer-wide bargaining units best meet the tests for
determining appropriate bargaining units. That decision
was upheld by the Supreme Court in 19 .
Another important area in the evolution of the
public sector negotiations process concerns unfair
practices and the scope of negotiations. When Chapter
0 was passed in 19 , the statute gave no mention
of how it would protect the rights it gave to employees.
Notwithstanding this absence, PERC promulgated rules
and regulations that it sincerely believed owed from
its statutory obligation to enforce protected activities,
the right to meet at reasonable times and negotiate in
good faith, and the majority representative’s obligation to represent the interests of all employees without
discrimination or regard to membership. In 19 0, the
Court found that PERC lacked the statutory authority to
determine unfair labor practice charges in the absence of
a speciﬁc legislative grant of such power. This decision,
as right as it might have been, created enormous difﬁculty for the parties and for PERC. Imagine having a law
creating rights that can’t be enforced. The assumption
of unfair labor practice power by PERC also provided a
party with the ability to litigate a scope of negotiations
dispute. Now, there was no administrative forum for
either an unfair labor practice or a scope of negotiation
proceeding disguised as an unfair labor practice.
The Court’s decision in Burlington Cty. Evergreen Park
Mental Hosp. led to vigorous political action by employee
organizations to grant the power that PERC had
assumed in its initial rulemaking. The efforts to provide
legislative authority succeeded through the enactment of
Chapter 12 in 19 . The Legislature not only granted
PERC unfair labor practice authority but also responded
to three Court decisions in 19 that placed signiﬁcant
limitations on negotiability. Those cases are referred to
as the Dunellen Trilogy. 9
It was widely assumed that the Legislature broadened
the scope of negotiations when it gave PERC scope
of negotiations jurisdiction and creatively provided a
separate scope of negotiations process for determining negotiability. That assumption was tested and the
Supreme Court determined that PERC’s assumption
was not well-founded. In Ridgeﬁeld Park Bd. of Educ.,10
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it reversed PERC decisions that identiﬁed the existence
of the category of a permissive subject of negotiations
analogous to that found under private sector labor law. It
determined instead that the legislature had not changed
the Dunellen test and had not opened the door to a
permissive subject. In a simultaneous decision involving
state employees,11 the Court barred negotiations over
a term and condition of employment where a statute
or regulation speaks in the imperative. This is more
commonly known as the preemption test. I was not
present during the arguments before the Court, but I
was present in the PERC ofﬁce when the decisions came
down. PERC staff was abbergasted over the results in
those cases. The shock was based on their sincere belief
that the Legislature had, in fact, expanded on the scope
of negotiations.
Shock waves were also felt throughout the state.
Many contracts contained permissive subjects of negotiation. The parties were confused over how to deal
with this problem. Different approaches were taken,
including whether those items could be retained in the
contract as an appendix or whether the parties could
legally negotiate over a resurrection clause, meaning
that if the permissive category were to be created in the
future, those existing provisions would come back alive
without having to negotiate over them.
There were many other significant scope of negotiations determinations. It is fair to say that after the
passage of Chapter 12 , the courts strongly supported
PERC determinations over the enforcement of the act
but were not shy about reversing or modifying PERC
decisions on negotiability. Negotiability became a
nightmare for practitioners. Everything seemed to be up
for grabs. Challenges were made to the negotiability of
many issues that practitioners had routinely accepted
as being negotiable. Two such subject matter areas were
economic or substitutional subcontracting, raised in
what would become a well-known 19 2 case involving
the state and the International Federation of Professional
and Technical Engineers (IFPTE), better known as
Local 195,12 along with the reviewability of disciplinary
actions taken against public employees.
There was confusion in the courts over the difference
between removing a public employer’s right to discipline
an employee and the employee organization’s right to
review whether a disciplinary action was taken for just
cause. The Legislature amended the Act1 to make disciplinary disputes and review procedures mandatorily
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negotiable, thereby overruling the 19 1 decisions holding that disciplinary disputes were neither negotiable
nor arbitrable. Since that time, PERC, through careful
decision-making, has been able to stop the bleeding and
broaden the scope of negotiations, including the development of the severability doctrine which accommodated management action and union reaction over the
impacts of that action without obstructing the decision
itself. I would smile when Ira Mintz, my former special
assistant, would respectfully mimic the Court by saying,
We eschew labels, a humorous reference as to whether
an issue is a non-negotiable impact or a severable negotiable issue based on the label a party gave to describe
the issue.
A further development in the evolution of the process
involved employees of the judiciary. We all know the
current political reference to the forgotten people.
Employees of the Judiciary were once, in fact, forgotten
people. In a 19 case involving the Passaic County
Probation Ofﬁcers Association,1 the Court implied that
the constitutional separation of powers might exclude
Judiciary employees from any rights that were granted
to all other public employees. Several years later, the
Court, in a matter also involving Passaic County,1
opened the door to the possibility of utilizing the PERC
statute for Judiciary employees. Then-Chief Justice
Warren Wilentz played a major role in receiving input
from every possible constituency that could be affected
if a labor relations scheme were to be adopted for Judiciary employees. In 199 , the idea became a reality with
the establishment of a statewide judicial system providing for an enforceable agreement to be made between
the Judiciary and the majority representatives of its
employees.1 The Legislature supported that scheme
and PERC was empowered to resolve the Judiciary’s
labor relations cases arising from the statute. In my
view, this development was extremely signiﬁcant. It not
only gave judicial employees the right to representation
and the right of employee organizations to represent
them through collective negotiations and grievance
arbitration.1 It also lifted a cloud over employee organizations, some of whom appear before the Judiciary and
had concerns over whether it could fairly review their
legal disputes when, at the same time, those employees
were not allowed engage in collective negotiations. The
Judiciary now has a very active and viable labor relations scheme and very capable advocates and PERC has
played an important role in applying the statute to that
scheme when necessary.
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There are two other areas that I believe are signiﬁcant
in the evolution of the process. The ﬁrst is the use of
interest arbitration for police and ﬁreﬁghters. This came
into being in 19 by an amendment to the act prompted by a tri-partite study PERC report recommending
ﬁnality in impasses for police and ﬁre units. The interest arbitration process has evolved, but not without
controversy. Initially, a unique procedure was adopted
based on a ﬁnal offer model. All economic issues were
to be grouped with the arbitrator selecting one of the
ﬁnal offers of those grouped economic issues. The noneconomic issues were also based on ﬁnal offer selection
but on an issue-by-issue basis.
As with all of the legislation that we deal with, the
process became subject to intense judicial review.
Challenges to interest arbitration awards at that time
went to the Superior Court. This changed in 199
when a reform act was implemented after two Supreme
Court decisions in 199 vacated two interest arbitration
awards.1 The Court found that the arbitrators in those
cases had placed undue emphasis on wage comparability between and among police departments and that
the arbitrators had also wrongfully placed a burden
on the municipalities to prove an inability to pay. The
199 amendments also changed the terminal process
to conventional arbitration. Additionally, the legislation
gave PERC the power to decide appeals from interest
arbitration awards.
PERC has always emphasized the voluntary process
of mediation as an alternative to interest arbitration. The
statutes empowered the arbitrator to engage in mediation. As a result, a vast majority of cases were resolved
in mediation. PERC’s exercise of its appeal authority has
generally been upheld by the courts. The courts seem
uncomfortable in deciding those appeals and, in my
view, don’t want to get involved in substituting their
judgment for the arbitrators who have a very difﬁcult
task in issuing awards dealing with major issues besides
salary, including work schedules and other public safety
types of operational issues.
The ability of police and fire units to proceed to
a final terminal procedure created some jealousy in
non-law enforcement units, including public education,
based on the view that better and easier settlements
can be achieved through that process without the difﬁcult nitty gritty work of having to achieve a voluntary
settlement. I recall being asked at a conference of union
educators what I thought of their community utilizNew Jersey State Bar Associatio New Jersey Labor & Emp oyme
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ing interest arbitration. I urged caution because once a
party is subject to ﬁnality, it gives up its own right to
determine its own fate. I noted that once you are bound
to use that procedure, the rules of the game are subject
to legislative change and once that occurs, your rights
to engage in the collective negotiations process that you
used could disappear.
Such concerns arose in 2010 with the passage of
Chapter 10 19 when a cap on increases in base salary
items was imposed. While a cap of 2 might seem
benign to the outsider, its application to economic issues
created difficulty for the parties due to the manner
in which calculations were required. Strange results
occurred when monies chargeable to the salary cap
were calculated. By way of example, if a union made
a concession to the employer for lower starting pay in
a prior contract, the hiring of new employees at the
lower rates of pay caused larger dollar and percentage
increases for those employees and the potential to eat
up most, if not all, of the 2 cap money because of the
concession the union had made to the employer in the
prior contract. Other signiﬁcant anomalies were created
as well. The parties on both sides are to be commended
for their sophistication and their ability to have navigated around the process to avoid inequitable or absurd
results, especially now that the salary cap has ended.
The last substantive topic that I wish to touch upon
is the TEACHNJ Act.20 The most significant element
of that law for us practitioners, whether advocates or
neutrals, was the transfer of decisions as to whether a
board of education had cause to dismiss tenured teachers
from the Commissioner of Education to a panel of labor
arbitrators. This 2012 act of the Legislature represented
a positive development in terms of the acceptability of
the arbitration process generally and as a means of deciding disputes over the termination of tenured employees
speciﬁcally. That system has been very effective and has
been expertly implemented by the Department of Education’s Ofﬁce of Controversies and Disputes.
In summary, the evolution of this process has not
been smooth. There have been constant intrusions that
temporarily move the process in one direction or cause
it to move in a different direction. There are always
uncertainties, none of which are created by you, the
practitioners who are very effective at adapting to what
you do. You must live and operate in a climate of uncertainty and overcome the challenges that are imposed
on you by the Legislature, by the courts, by political
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change, uncertain economic environments and even federal law. For example, we are now
dealing with the aftershocks of Chapter 21 now that its terms have become negotiable. The
advocates of today face constant challenge to provide advice to clients and constituents. The
good news is that we have arrived at the highest level of professionalism and expertise that
give all of us the ability to promote the interests of the parties through accommodation and
resolution and, in the often-cited words of PERC’s esteemed new Chairman Joel Weisblatt,
all’s well that ends.
James W. Mastriani is a private and public sector labor, mediator and arbitrator. He is a member of
the National Academy of Arbitrators and served as chairman of the Public Employment Relations
Commission from 1980-1996. He currently serves as chairman of the Port Authority Employment
Relations Panel.
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A Case a
date on the tatus of besit
as a isabilit under the NJ A
Dickson v.
Community Bus in s nc.
by Michelle N. Michael

I

n an April , 2019 decision, the New Jersey
Appellate Division held that obesity – standing
alone – does not qualify as a disability under the
New Jersey Law Against Discrimination (NJLAD).1 The
court in Dickson v. Community Bus Lines, Inc. held that
plaintiff ’s weight did not constitute an impairment
warranting protection under the NJLAD.2 Speciﬁcally,
the appellate court afﬁrmed that obesity alone is not a
protected characteristic under the NJLAD unless caused
by an underlying medical condition.
Although this decision is consistent with prior decisions in New Jersey courts, Dickson more squarely
addresses the issue that only obesity caused by an underlying medical condition constitutes a disability under the
NJLAD. This holding is a stark contrast from a Supreme
Court of Washington case, Taylor v. Burlington N. R.R.
Holdings, Inc., decided just three months later. In Taylor,
the Washington court established a per se rule that obesity
always constitutes a disability under the Washington Law
Against Discrimination (WLAD). The factors considered
and implications of each are discussed in this article.
The NJ A
The NJLAD provides that it is an unlawful employment practice for employers to discriminate against
employees on the basis of, among other things, disability.
nder the NJLAD, disability is deﬁned as physical
or sensory disability, inﬁrmity, malformation, or disﬁgurement which is caused by bodily injury, birth defect,
or illness . Notably, while the statute lists numerous
physical conditions that constitute a disability, obesity is
not explicitly listed, thus leaving the status of obesity as
a protected class open to judicial interpretation.
a ground Consideration of besit
nder
the NJ A
New Jersey courts have considered obesity to be
a disability under the NJLAD when derived from an
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underlying medical condition. For example, in Gimello
v. Agency Rent-A-Car Sys., the plaintiff contended
he was terminated from his job as a manager at a car
rental agency because of his obesity in violation of the
NJLAD.9 Plaintiff sought treatment for his weight, and
presented medical testimony from his treating physician, who opined that plaintiff had had been obese for
the majority of his life, but that this condition had no
bearing on his ability to perform his job duties. 10 In
ﬁnding a violation of the NJLAD, the court noted plaintiff’s obesity was a recognized medical condition for
which he sought legitimate treatment with but modest
success. 11 As such, the court found plaintiff’s obesity
constituted a disability under the NJLAD because it was
demonstrated by unrefuted medical evidence. 12
Similarly, in Viscik v. Fowler Equip. Co.,1 the court
addressed whether obesity constituted a handicap under
the NJLAD.1 The plaintiff in Viscik was terminated from
her position as a billing clerk a mere four days after being
hired.1 The plaintiff thereafter ﬁled suit contending she
was terminated due to her obesity, arguing that same
constituted a violated of the NJLAD.1 The plaintiff in
Viscik was morbidly obese and her obesity claim was
supported by the testimony of her long time treating
physician, who opined that her obesity was due to an
underlying genetic condition, and that she had several
obesity-related illnesses.1 On this basis, the Court determined plaintiff’s obesity constituted a disability under
the NJLAD, holding testimony, medical history, and her
expert’s opinion fully support the ﬁnding that she established a physical handicap within the meaning of LAD. 1
By contrast, New Jersey courts have found that
weight alone is not encompassed by the NJLAD.19 For
instance, in Schiavo v. Marina Dist. Development Co.,
the court examined whether an employer’s personal
appearance standards, which contained a weight
requirement, constituted gender discrimination in violation of the NJLAD.20 nlike Viscik and Gimello, Schiavo
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did not involve a claim of handicap discrimination in
violation of the NJLAD. 21 The Schiavo court recognized there is no protected class based solely on one’s
weight , 22 and found the LAD does not encompass
allegations of discrimination based on weight . 2 While
not in the handicap context, the Schiavo court nonetheless noted that employees whose lack of compliance
with the personal appearance standards, including a
weight requirement resulted from documented medical
conditions or post-pregnancy conditions, have presented
a material dispute of facts regarding defendant’s application of the personal appearance standards weight standard resulting in harassment because of gender. 2
Against this backdrop came the court’s decision in
Dickson.
Dickson v. Community Bus in s Case
a ground and ismissal
The plaintiff in Dickson appealed from a New Jersey
Law Division decision granting summary judgment in
favor of the defendant, dismissing the plaintiff’s hostile
work environment claim.2 The plaintiff was employed as
a bus driver and held a commercial driver’s license (CDL)
as a requirement of his job.2 During his 10-year employment tenure, the plaintiff’s weight remained between 00
and 00 pounds and he received positive performance
evaluations, including awards for his performance.2
Pursuant to the Department of Transportation
(DOT) guidelines, the plaintiff was required to undergo
a bi-annual physical examination as a requirement of
holding his CDL license.2 While the plaintiff passed the
medical examinations in prior years, in 201 the physician performing the exam observed that the plaintiff
could not bend over to take off his shoes, and had a
massive pedal edema and venous stasis.’ 29 The physician
temporarily disqualified the plaintiff pending further
testing, and suggested an echocardiogram, sleep apnea
study, and mobility test. 0 The plaintiff failed to submit
to this suggested medical testing and, as a result, was
placed on out-of-service status pending the completion
of same and receipt of the required medical certiﬁcation
card. 1 The defendant then sent the plaintiff for a second
opinion, but that physician also concluded that additional medical testing was required to establish the plaintiff’s
ﬁtness to drive a bus. 2 The plaintiff once again failed
to undergo the required medical testing to maintain his
CDL license. Notably, neither physician determined
that plaintiff suffered from any underlying disability.
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Not limited to the DOT physicians, the plaintiff’s
own physician agreed with the need for the plaintiff to
undergo additional medical testing. The plaintiff never
obtained the required medical testing. As a result, he
remained on a leave of absence from his job.
The plaintiff thereafter ﬁled suit contending that he
was subjected to a hostile work environment on the
basis of his weight in violation of the LAD. During the
course of litigation, he testiﬁed that he was the subject
of rude comments regarding his weight made by his
colleagues. 9 Notably, however, the plaintiff also testified that he engaged in self-deprecating banter with
his colleagues, referring to himself as fat boy, for
example. 0 Despite claiming that he complained to his
supervisors about the comments by his colleagues, the
plaintiff never produced any documentary evidence
supporting this assertion. 1
Also of note, the plaintiff was sent for an independent medical evaluation (IME) during the course of the
underlying litigation, approximately 1 months after
commencing the lawsuit. 2 During same, the plaintiff
was diagnosed with obstructive sleep apnea , and just
t wo days later, he suffered a stroke.
The a
ivision ismisses the
Plaintiff s Claim
The trial court granted summary judgment dismissing the plaintiff’s claim, ﬁnding that the plaintiff had
not established a prima facie claim of disability discrimination under the NJLAD on the basis of his obesity,
nor a hostile work environment based solely upon his
weight. The court relied upon the appellate decision in
Schiavo v. Marina District Developmental Co., LLC, ﬁnding that there is no protected class under the NJLAD
based solely on one’s weight. The court then determined that, consistent with Viscik v. Fowler Equipment,
obesity constitutes a disability only when it is caused
by bodily injury, birth defect, or illness.
Applying the above to the plaintiff’s case, the court
found that the plaintiff failed to establish that his
disability was caused by an underlying medical condition and, therefore, did not establish a claim of disability discrimination under the NJLAD. In making this
determination, the court reasoned
There is no evidence in the record that p
laintiff’s weight in 201 had an underlying medical basis. Plaintiff testified that he had never
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been diagnosed with any medical condition that
caused him to gain weight or been prescribed
a medication which caused weight gain. He
therefore does not have a prima facie disability
discrimination claim under the NJLAD . 9
This appeal followed.
The A ellate ivision
eighs n
On appeal, the plaintiff shifted his argument not
that he suffered from an actual disability, but rather, that
he suffered from a perceived disability – obesity. 0 The
plaintiff contended the defendant subjected him to a
hostile work environment in violation of the NJLAD on
the basis of this perceived disability. 1
The appellate court afﬁrmed the trial court’s holding and found that obesity alone does not constitute
a protected class under the NJLAD. 2 That is, a plaintiff’s
obesity must be caused by a bodily injury, birth defect,
or illness.
The court’s rationale for rejecting the plaintiff’s appeal
was twofold. First, the court reiterated that the plaintiff
did not establish that obesity was a protected class under
the NJLAD because his obesity was not a disability
caused by a bodily injury, birth defect, or illness.
Next, the court found that the plaintiff failed to establish even a perceived disability. The court noted that,
in order to establish discrimination on the basis of a
perceived disability, the plaintiff must show a perceived
characteristic that, if genuine, would qualify a person for
the protections of the NJLAD .
A perceived disability claim based on obesity must be grounded upon direct
or circumstantial evidence that defendants perceived the
plaintiff to be disabled due to a medical condition that
caused him or her to be overweight. Here, the court
noted, the plaintiff did not establish that defendants
viewed him as anything other than obese, which is not a
protected class under the NJLAD .
The court similarly rejected the plaintiff’s hostile work
environment claim, determining there was no evidence
in the record to suggest the conduct complained of
was severe and pervasive enough to make a reasonable
person in the employee’s shoes believe that the conditions of employment had been altered and the working
environment became hostile and abusive. 9 Indeed, the
plaintiff had received nothing but positive performance
evaluations and his supervisor’s testimony suggested that
he was a valued member of the company. The court
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also cited that the plaintiff’s successful record at the
company undermined his assertion that he experienced
a hostile work environment due to his weight. 0
Prior New Jersey decisions recognizing obesity as
a disability under the NJLAD (such as Viscik 1 and
Gimello 2) dealt with situations in which the plaintiff’s
obesity was linked to an underlying medical condition.
Dickson further supports the legal standard by establishing that obesity alone, without proof that it stems from
an underlying medical condition, is insufﬁcient to establish a discrimination claim under the NJLAD.
Dickson s m li ations
The Appellate Division’s holding in Dickson squarely
addresses that in order to constitute a claim of disability
discrimination under the NJLAD, a plaintiff’s obesity
must be linked to an underlying medical condition.
From a practical standpoint, Dickson makes clear that
an allegation of discrimination on the basis of obesity,
absent documentary medical evidence of an actual or
perceived underlying medical condition, is unlikely to
prevail. Dickson also highlights the importance of documentary evidence establishing that a plaintiff’s disability
arose from an underlying medical condition and or that
an employer perceived the plaintiff to be suffering from
a disability. Interestingly, while the plaintiff in Dickson
was ultimately diagnosed with sleep apnea, it was not
until after ﬁling suit. This is an important consideration
for those both defending and bringing these claims.
Furthermore, the court’s holding also sheds light on
the surrounding factual circumstances considered by
the court in determining whether a plaintiff has successfully established a hostile work environment claim
based upon a perceived disability. As seen in Dickson,
the totality of the circumstances play an important role
in determining whether a defendant perceived a plaintiff
as having an underlying disability sufﬁcient to establish
a claim of discrimination under the NJLAD.
y o v. Bu in ton o t
n
i o
o in s nc.
Shortly after the New Jersey court decided the appeal
in Dickson, the Washington State Supreme Court came
out on the opposite side of the scale in considering
whether obesity constitutes a disability. In Taylor v.
Burlington Northern Railroad Holdings, the Washington
court held that obesity always qualiﬁes as an impairment
under the plain language of the Washington
1
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Law Against Discrimination. While not binding in New
Jersey, this case provides an interesting comparator.
Fa tual a ground in Ta lor
The plaintiff in Taylor received a conditional offer of
employment for a position as an electronic technician.
However, due to the plaintiff’s body-mass index, under
which he was considered obese, the plaintiff was asked
to undergo medical examinations to assure his ﬁtness
for the job. The plaintiff was unemployed at the time,
could not afford this testing, and never went. After
the offer of conditional employment was withdrawn
for failure to undergo this testing, the plaintiff filed
suit, contending that the employer failed to hire him
because of a perceived disability – obesity. 9
The ashington u reme Court Ta es a
roader ie of besit as a isabilit
The Washington Supreme Court was asked to consider the speciﬁc question
nder what circumstances, if
any, does obesity qualify as an impairment’ under the
WLAD. 0 After engaging in a significant analysis of
statutory interpretation, the court drew a bright-line
rule, holding that obesity always qualiﬁes as an impairment under the plain language of the WLAD because
the medical evidence shows that it is a physiological
disorder, or condition’ that affects many of the listed
body systems. 1
As such, the court held that obesity qualiﬁes as a
disability in and of itself. 2 Rather than requiring a link
to a separate physiological discovery or condition, the
Washington court determined that obesity itself is a
physiological disorder or condition under the statute.
The y o issent
While recognizing that obesity has been considered a
disease by the medical community, the dissent in Taylor
warned against the adoption of such a per se rule deﬁnitively establishing that obesity is always a disability

under the WLAD. Speciﬁcally, the dissent, suggested a
more case-by-case approach for considering under what
circumstances, if any, obesity is a disability for purposes
of the WLAD . The dissent suggested evaluating an
individual’s obesity through an approach more akin to
the New Jersey standard. The dissent argued that, under
the plain language of the WLAD obesity is a disability if (i) the plaintiff’s obesity is medically cognizable,
medically diagnosable, exists as a record or history, or is
perceived to exist whether or not it actually does, and
(ii)
impairs one or more body systems ... as articulated in the statute.
Con lusion
While of no binding precedential value in New Jersey,
Taylor is an interesting comparator. The dissent in Taylor
was more closely aligned with the New Jersey appellate
court in Dickson, finding that obesity must be linked
to a medical diagnosis to be considered a disability. By
contrast, the Washington court’s majority took a very
broad view by determining that obesity is a disability
regardless of its underlying cause. Practitioners should
keep apprised of the differences in the treatment of this
issue if they practice in more than one jurisdiction.
Ta ea a
In the wake of the court’s holding in Dickson,
New Jersey practitioners asserting claims of disability discrimination under the NJLAD stemming from an
individual’s obesity should be mindful of the requisite
medical support to sustain that the plaintiff’s obesity
derives from an underlying medical condition. By
contrast, those defending these claims should be mindful of the sufﬁciency and existence of these submissions.
Michelle N. Michael is an associate at Marshall Dennehey
Warner Coleman & Goggin in Roseland and concentrates
in the areas of professional liability, employment, and public
entity defense litigation.
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A

New Jersey high school wrestling match
prompted the New Jersey Division on Civil
Rights (DCR) to provide guidance as to
discrimination based on hairstyles. The guidance results
from an incident on Dec. 19, 201 , when a 1 -year-old
biracial wrestler from Buena Regional High School was
told that his hairstyle did not conform to the rules for
the match, and he was given two options either forfeit
or have his locs cut.1 To proceed with the match, he
chose the latter, and he went on to win the match in
overtime. This wrestler’s choice to have his locs cut off
sparked a debate surrounding hair discrimination.
The DCR conducted an investigation into the wrestling
match and the rules that guided the referee involved. The
investigation resulted in the DCR and the New Jersey
State Interscholastic Athletic Association (NJSIAA), a
voluntary non-proﬁt organization that regulates student
athletics across New Jersey,2 agreeing to discipline the
referee and to implement educational and preventative
measures. The NJSIAA agreed to suspend the referee
for two wrestling seasons. As to education and prevention, the NJSIAA agreed to (1) provide in-person training
to all wrestling ofﬁcials in New Jersey emphasizing that
the wrestling rule regarding hair is based solely on hair
length, not on hairstyle; (2) provide implicit bias training to all high school sports ofﬁcials in New Jersey; and
( ) require NJSIAA member schools to provide such training to all athletic administrators, coaches, and athletic
trainers who work in high school sports.
The DCR announced the investigation report concurrently with guidance on discrimination based on hairstyles. The ofﬁcial guidance, issued on Sept. 1 , 2019,
clariﬁes and explains how the DCR interprets the New
Jersey Law Against Discrimination’s (LAD) existing ban
on race-based discrimination to include discrimination
based on hairstyles.
istori al a dro
The DCR based its guidance in history and fact. It
observed that anti-Black racism is a pervasive problem
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in New Jersey. The staggering statistics reveal that, of
the reported bias incidents in New Jersey in 201 and
201 , 2 were anti-Black. Like the basis for most
discrimination, a persistent form of racism stemmed
from a difference amongst appearance hair. Black
people have historically suffered discrimination in various contexts based on hairstyles that are inextricably
related or closely associated with being Black. Such
hairstyles include naturally grown hair that is outward
in thick, tight coils, and that may be formed into locs,
cornrows, twists, braids, Afros, fades, and Bantu knots.
The DCR acknowledged that historically, hairstyle
discrimination is rooted in white, European standards
of beauty, and the accompanying stereotypical view
that traditionally Black hairstyles are unprofessional’ or
unkempt.’ 9 A review of incidents of hairstyle discrimination demonstrates that discriminatory acts occur to
Black people across all ages and genders. Although the
DCR’s guidance is devoid of any mention of the Buena
Regional wrestler whose locs propelled the guidance,
the DCR provided other illustrations.
The DCR looked back as early as a 19 1 Equal
Employment Opportunity Commission (EEOC) decision
to illustrate the historical suffering of hairstyle discrimination and need for protection. The EEOC concluded
that race discrimination encompassed an employer’s
prohibition of Afro hairstyles. 10 As recently as 201 , a
-year-old child suffered hairstyle discrimination when
he was allegedly forced to forgo a private school scholarship because of his locs.11
The CR s uidan e E lained
The LAD prohibits discrimination and harassment in
employment, housing, and places of public accommodations on the basis of race, religion, national origin, and
other protected characteristics, such as gender, sexual
orientation, gender identity or expression, and disability.12
In seeking to clarify and explain its understanding
of discrimination prohibited by the LAD, particularly in
the context of race, the DCR’s guidance provides,
1
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as a general matter, employers, housing
providers, and places of public accommodation
covered by the LAD including schools may
not enforce grooming or appearance policies
that ban, limit, or restrict hair styled into twists,
braids, cornrows, Afros, locs, Bantu knots,
fades, or other hairstyles closely associated with
Black racial, cultural, and ethnic identity.1
Potential violations of the LAD in the context of hair
discrimination come in many forms, each addressed by
the DCR’s guidance.
Beginning with the most detectable of scenarios, the
guidance condemns a ny policy speciﬁcally singling
out hair styled into twists, braids, cornrows, Afros,
locs, Bantu knots, fades, or other hairstyles closely associated with Black racial, cultural, and ethnic identity. 1
Such a policy will generally constitute direct evidence
of disparate treatment under the LAD and unlawful
discrimination on the basis of race. 1 The guidance
does not explain further, conceivably because such a
policy is not at the forefront of the issue.
The guidance is particularly focused on policies that
are facially neutral that covered entities may try to justify.
A violation of the LAD may arise when a hair-related
policy is discriminatorily applied or selectively enforced
against Black people. 1 Such policies may be facially
neutral in that they seek to maintain a professional or
tidy appearance, but their application causes issues.1
This is so because some harbor a stereotypical view
that traditionally Black hairstyles are unprofessional
or unkempt. 1 It is this unprofessional or unkempt
stereotype that employers need to be aware of to avoid
potential violations of the LAD. The DCR provides that
if Black people with shoulder-length locs or braids are
told that they cannot maintain their hairstyle because it is
not tidy,’ but white people with shoulder-length hair are
not told to change their hair, the covered entity discriminatorily applied the policy in violation of the LAD.19
Beyond facially neutral policies, a covered entity
cannot enforce or justify an appearance policy that
discriminates against natural hair or hairstyles associated with Black people by claiming that it seeks to
project a corporate image, or to satisfy customer
preference or customer complaints.20 Any justiﬁcation
for a policy that has such implications likely carries a
discriminatory inference. The policy’s aim promotes the
stereotypical view that Black hairstyles are unprofesNew Jersey State Bar Associatio New Jersey Labor & Emp oyme
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sional or unkempt, and results in a vicious cycle of
professionalism viewed through racism-inclined lenses.
As for health and safety concerns, the DCR opines
there would generally be no health and safety concerns
that would justify a policy that exclusively banned,
limited, or restricted natural hair or hairstyles associated
with Black people. 21 The DCR posits that covered entities must consider whether legitimate health and safety
risks can be eliminated or reduced by reasonable alternatives.22 There are less restrictive alternatives that may
be employed without regard to race, religion or national
origin, such as hairnets.2
The DCR’s guidance reminds covered entities
that they may not retaliate against employees and
others protected for objecting to discrimination under
the LAD.2
Employers face two particular, yet related concerns
drafting appearance and hairstyle-related policies, and
applying those policies. Employers in different fields
can tailor their policies for their needs, but still may not
explicitly, implicitly, in practice or otherwise discriminate based on natural hair or hairstyles closely related
with Black employees.
The guidance concludes by providing examples of
potential violations of the LAD. In the employment
context the guidance provides the example of a n
employer denying a promotion or bonus to, failing to
address harassment or a hostile work environment
against, imposing unfair work conditions on, or otherwise
adversely disadvantaging an employee for wearing locs. 2
The guidance is not aimed to broaden the scope of
the LAD, but instead meant to reafﬁrm and secure the
protection and rights encompassed by the LAD. The
DCR’s guidance is not statutory, yet it instructs New
Jersey citizens, including employers and employees,
and the New Jersey courts to protect the rights of those
whom the LAD seeks to protect.
The National Trend
New Jersey is not alone in its efforts to clarify existing anti-discrimination laws. New Jersey’s guidance
closely followed guidance issued by the New York
City Commission on Human Rights in February 2019.
The Commission on Human Rights advised that t he
New York City Human Rights Law (NYCHRL) protects
the rights of New Yorkers to maintain natural hair or
hairstyles that are closely associated with their race
or identities. 2 New York City’s guidance provided
1
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examples of Black children and adults, from schools
to places of employment, who have been targeted by
discriminatory hair policies. The city included the
events surrounding New Jersey’s high school wrestler.2
Since the issuance of New York City’s guidance,
states on opposite coasts New York and California
have been busy at work amending their respective
anti-discrimination laws to clarify that the existing
prohibitions on racial discrimination also prohibit
discrimination against Black people because of hairstyles closely associated with being Black.
In July 2019, California led the nation in amending
its Fair Employment and Housing Act and Education
Code by enacting the Creating a Respectful and Open
Workplace for Natural Hair (CROWN Act) to prohibit
discrimination based on traits historically associated
with race, including, but not limited to, hair texture and
protective hairstyles. 2 The CROWN Act deﬁnes protective hairstyles to include braids, locks, and twists. 29
Nearly 10 days later, New York State amended its
civil rights law to add a deﬁnition of race that includes
traits historically associated with race, including but
not limited to, hair texture and protective hairstyles,
and, like California, provided protective hairstyles to
include such hairstyles as braids, locks, and twists. 0
New Jersey’s DCR guidance was not New Jersey’s
ﬁrst step to clarify its anti-discrimination laws regarding hair discrimination. On June 1 , 2019, identical
bills to amend the LAD were introduced in both the
State Assembly and Senate, which were modeled after
California Bill SB No. 1
the bill that became the
CROWN Act. 1 The bills prohibit discrimination on
the basis of hair style, type, or texture under the LAD
and amend the LAD so that the term race’ includes
traits historically associated with race, including, but
not limited to, hair texture, hair type, and protective
hairstyles.’ 2 The bills, like the CROWN Act and New
York State’s amendment, specify that the term protective hair styles’ includes, but is not limited to, hairstyles
such as braids, locks, and twists. On Sept. 10, 2019,
the Senate transferred its bill to the Senate Judiciary
Committee. On Dec. 1 , New Jersey’s Crown Act passed
both the Senate and Assembly and was forwarded to the
governor for signature.
The DCR closely followed New York City’s Commission on Human Rights’ analysis when it issued its guidance in September 2019. However, the bill pending in
New Jersey explicitly states that they are modeled after
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California’s Bill SB No. 1 . The split in reliance may
be attributed to timing alone. In January 2019, a California State Senator introduced the bill that would ultimately become the CROWN Act. It then took about six
months for the governor to approve. New York moved
at a quicker speed with identical bills being referred to
governmental operations on May 2 , 2019, and receiving signatures from the governor on July 12, 2019. The
New Jersey State Assembly and Senate introduced identical bills on June 1 , 2019, so it would appear that New
Jersey simply may have had more time to consider California’s bill as opposed to New York’s. As for the DCR’s
guidance, New York City’s Commission on Human
Rights’ analysis provided foundation and reasoning that
the legislative materials lacked, and on which the DCR
appears to have relied.
Other states and cities are cognizant of the pervasive
discrimination based on hair and the gaps in protection,
and seek to join in the ﬁght against such discrimination.
On July 1 , 2019, a Tennessee House representative
introduced a bill to amend the Tennessee Code Annotated to add subsections to include protective hairstyles and a deﬁnition of race to include hair texture
or protective hairstyles. On July 1 , 2019, a Michigan
House representative introduced a bill to amend the
Elliott-Larsen Civil Rights Act to add a definition of
race to include hair texture and protective hairstyles.
On July 2 , 2019, a Kentucky House of Representative’s member preﬁled, for the 2020 Kentucky eneral
Assembly Regular Session, a bill to include protective
hairstyles and add a deﬁnition of race to include hair
texture and protective hairstyles. The 2020 regular
session begins in January 2020.
On Aug. 1, 2019, a Wisconsin Assembly representative introduced a bill, familiarly titled the CROWN Act,
to protect hairstyles such as afros, braids, locs and
twists. 9 On Sept. , 2019, an Illinois eneral Assembly
representative introduced a bill to amend the Illinois
Human Rights Act to provide that race includes hair
texture and protective hairstyles such as braids, locks,
and twists. 0 On Oct. 1 , 2019, the bill was referred to
the rules committee.
On Oct. 9, 2019, Cincinnati, Ohio’s City Council
passed an ordinance that bans discrimination based
on natural hairstyles and carries a 100 per day ﬁne for
violations.
The trend illustrates a wave of legislative and administrative initiatives by states across the nation to clarify
1

Go to

Index

their respective anti-discrimination laws regarding hair discrimination, and more broadly, race discrimination. As
states continue to amend, expand, and explain their anti-discrimination laws, both employers and employees face an
evolution of obligations and protections.
Robert T. Szyba is a senior associate, and Victoria M. Vitarelli is an associate, at Seyfarth Shaw LLP. Both are members of
Seyfarth’s New Jersey Practice Group, focusing their practice on employment matters on behalf of employers.
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n July 2 , 2019, New Jersey became the 1 th
state to issue a salary history ban that will
prohibit employers in the state from seeking
or relying on prospective employees’ salary history,
including prior wages, salaries, or benefits, during
the application process.1 Effective Jan. 1, 2020, this
legislation bolsters the Diane B. Allen Equal Pay Act,
which prohibits an employer from paying an employee of
any protected class at a lower rate than other employees
with similar job duties, unless the employer has a
legitimate business reason for offering differing wages.2
h are states banning salar histor
Wage gaps are prevalent throughout the workforce.
According to research conducted by the Department of
Labor Statistics in 201 , women earned 2 of what
men earned as full-time wage and salary workers in
201 . Further, a study conducted by the Pew Research
Center found that among full-time and part-time
workers in the .S. in 201 , black men and women
earned just
as much as white men and women in
median hourly earnings. The study also highlighted that
women’s hourly earnings across all races and ethnicities
are lower than those of white men and men in their own
racial or ethnic group. However, the study found that
the hourly earnings of Asian and white women are higher than those of black and Hispanic women and men. In
short, despite efforts of equal pay, further steps need to
be taken in order to reduce and eliminate the wage gap.
Although it is unlawful for employers to pay any
employee of a protected class lower than other employees, factors, such as salary history, have inadvertently
perpetuated lower income for protected classes. For
instance, if employers continue to utilize salary history
to set an employee’s new rate of pay, an employer may
unintentionally perpetuate the pay gap where an
employee was previously paid a lower wage than his
or her coworkers. Restricting access to salary history,
unless given voluntarily, eliminates the likelihood
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that such disparity would continue from employer to
employer.
hat is rohibited under the salar histor
ban
New Jersey’s salary history ban prevents employers from utilizing wage, salary, and beneﬁt history as
a screening technique for job applicants. The salary
history ban also prohibits employers from requiring
applicants to disclose current or past salaries to satisfy
any minimum or maximum criteria. Employers are
further barred from soliciting salary information from
an agent, former employer, or any other area in which
salary history may be available, without voluntary
disclosure.9 Furthermore, while applicants may share
their salary history with employment agencies, these
agencies are also barred from sharing this information
with the employer without the applicant’s consent.10 If
an employer violates any portion of the salary history
ban, the employer shall be liable for a civil penalty
of 1,000 for the ﬁrst violation, ,000 for the second
violation, and 10,000 for each subsequent violation.11
hat is ermissible under the salar histor
ban
Even though the new law bans salary history,
employers can still ask applicants about their salary
requirements or expectations for the job. Further, if an
applicant voluntarily offers salary information, without being prompted, the employer can consider that
information in setting the individual’s pay. Therefore,
employers may identify and eliminate candidates with
unrealistic expectations or unaffordable salary requirements. In addition, an employer may request that an
applicant sign a written authorization to conﬁrm salary
history, including, but not limited to, the applicant’s
compensation and beneﬁts, but only after the employer
makes an offer of employment and has fully informed
the applicant of the overall compensation package.12
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hat hanges should em lo ers im lement in light of the ban
Attorneys advising employers should make their clients aware of the ban so that they can make the
requisite internal changes. In order to avoid violating the ban, employers should notify hiring staff of
the ban, train human resources employees on permissible hiring questions, and revise any job postings
and applications that ask for salary history. Implementing these practices can lead to fewer violations
and further the goal of the ban to reduce the wage gap.
Sarah Glockenmeier is an associate at Apruzzese, McDermott, Mastro & Murphy, P.C. in Liberty Corner.
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mployers are required to conduct a prompt and
thorough investigation into reports of harassing
or discriminatory behavior in the workplace.
Internal investigations serve an important purpose in
employment matters. A properly conducted investigation
can act as an afﬁrmative defense in defending against
claims of harassment or discrimination, demonstrating
that an employer has taken reasonable steps to address
and correct a reported issue.1 However, an improperly
conducted investigation can have the opposite effect,
and actually expose the employer to liability.2
Investigators should proceed in a thoughtful, intentional and thorough manner when conducting investigations to avoid common missteps.
Avoiding Con i ts of nterest
While not something that will necessarily expose
the employer to liability, attorneys ought to consider
carefully whether they should conduct the investigation
for their long-time client or retain a neutral attorney or
law ﬁrm to do so. The attorney who conducts the investigation (and their ﬁrm) will likely be considered a fact
witness, in the event litigation stems from the incident
being investigated. Accordingly, if the employer is likely
to have their long-standing attorney represent them in
future litigation, as opposed to being considered a fact
witness, an independent investigator should be retained.
Accordingly, consider establishing and maintaining
relationships with other employment law attorneys
who you trust and can call upon to conduct an internal
investigation for your client, as you may need them on
short notice.
ntervie ing itnesses
Once the investigator is chosen, they should determine who should be interviewed and personalize their
instructions and questions for each witness. The investigator should begin by explaining their role as investigator; the nature of the allegations being investigated; the
interview process generally; their role within it; and
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identifying who will receive the completed investigative report. Investigators should be mindful to clearly
identify their client and communicate to each witness
that attorney-client privilege lies with the company,
commonly referred to as providing p ohn warnings.
Investigators should also reassure witnesses that
they will not be subject to retaliation for participating
in the investigation. If a witness seems reluctant, the
investigator should remind them of their obligation to
participate and cooperate in the investigation to encourage candor. Non-union employees have no right to
counsel and could be disciplined for insubordination,
up to and including termination for failure to participate. Notwithstanding, the investigator must balance
the possibility that discipline for uncooperative behavior
may be perceived as retaliatory, especially if the witness
is also the complainant. The investigator and employer
must also balance the need for the reluctant witness’s
participation and conducting a thorough investigation.
The witness may be persuaded to proceed without
counsel when they are able to understand that without
their cooperation allegations will go unrebutted, and
that with their counsel present, their attorney will likely
be rendered a fact witness and unable to represent them,
should they wish to ﬁle a lawsuit.
Con dentialit Con erns
The issue of confidentiality of the information
provided by the witness and their ability to share it
with others following the interview, should be speciﬁcally addressed. An investigator cannot, and should
not, promise any witness complete conﬁdentiality with
respect to the information they provide to the investigator. While the investigator will certainly attempt
to maintain as much confidentiality as possible, the
investigator will inevitably need to share the information gleaned from the investigation with their client, the
employer, and possibly other witnesses. The best practice would be to ensure that the witness understands
that the information shared may not be kept entirely
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22 Index

conﬁdential, and that the attorney-client privilege does
not extend to them individually.
Notably, it may be difﬁcult to discuss the nature of
the complaint with witnesses, without sharing information. In describing the allegations which form the
basis for the investigation to the witness, an investigator should be careful not to reveal the identity of other
witnesses or the complainant, whenever possible. One
technique an investigator can employ to avoid singling
out the complainant or another witness, is to relay that
multiple individuals have made the allegations.
Conversely, the investigator should also be clear
about the witness’s duty to keep information received
and shared in the context of the investigation conﬁdential, to the extent possible. The investigator should ask
the witness to use discretion and try to refrain from
sharing information regarding the investigation with
others in the company. In doing so, the investigator
should be speciﬁc that the conﬁdentiality instruction is
being given in order to protect witnesses and evidence,
prevent testimony from being altered or fabricated, and
prevent a cover up. Investigators should be careful not
to issue a blanket confidentiality request or threaten
discipline. Indeed, according to a decision issued by the
National Labor Relations Board, investigators should
narrowly tailor their conﬁdentiality requests in order
to ensure that they do not interfere with the employees’
Section rights under the National Labor Relations Act.
Re ordings and ritten tatements
In order to avoid the creation of additional discoverable information that may not benefit the employer,
an investigator should not record the interviews, nor
request any interviewee sign anything. While providing p ohn warnings is a must, they need not be signed
in the context of the non-union, private employment
setting. If investigating alone, the investigator may wish
to consider obtaining a signed statement at the outset
of the interview acknowledging such warnings were
indeed provided.
Whenever practicable, however, it is recommended
that an interviewer have a second person attend each
interview, to take notes and act as a witness. If that
witness is an attorney, their notes will be protected
under the attorney-client privilege and they will be able
to corroborate statements made by each witness, without those statements being recorded or attested to in
writing by the witness.
New Jersey State Bar Associatio New Jersey Labor & Emp oyme

Law

In states, such as New Jersey, investigators should be
mindful that the witness could be recording the interview without their knowledge. Consider asking witnesses to leave smart electronics at their desk, in order to
avoid distractions and offer to take breaks, if need be.
rafting the Re ort
An investigator should include their own credibility assessments of each of the interviewed witnesses.
Consider whether their positions and recollections are
supported by other witnesses and whether each witness
had an interest or motivation to fabricate the truth.
Often, the involved parties may believe that another
party has a reason to withhold information or to lie
about the events being investigated. It is important for
the investigator to be impartial and independent in their
assessment of credibility. When a witness’s credibility is
lacking, the investigator should note that. If storylines
or recollections do not add up, the investigator should
include those observations in their report as well.
Kathryn oldstein Legge, a Philadelphia attorney
who specializes in highly sensitive independent investigations, recommends drafting investigation reports
solely from the perspective of a fact ﬁnder. An investigator can draw factual conclusions based on the evidence
reviewed and interviews conducted over the course of
the investigation. However, she cautions against making
recommendations within the report itself. She has found
that some clients are unable to follow through with the
recommended course of action, for various reasons.
Having those incomplete recommendations included in
the report could unnecessarily expose the company to
liability, since the investigation report may be discoverable in litigation. Accordingly, Legge prefers to discuss
the results of the investigation and potential recommendations in direct consultation with the client.
Privilege ssues
As touched upon above, attorney-client privilege
generally only exists in situations in which the primary
purpose of the communication is to obtain or to provide
legal advice or assistance, and if the communication
was intended to be conﬁdential and is maintained as
confidential. In the course of an investigation, the
privilege belongs to the employer and not to any individual ofﬁcer or employee. Investigators should remind
their clients that the privilege is waived if they share the
report with anyone.
2
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Similarly, work product, which can refer to documents prepared in anticipation of litigation
including notes, reports, and memoranda, is protected from disclosure. Investigators should be
mindful of safeguarding these important protections when they are available. Not every communication or document qualiﬁes for protection and overuse of these designations can dilute and
confuse the issue. Investigators should encourage their clients to only distribute the investigation
report on a strict need-to-know basis. Investigators can also counsel their clients to maintain investigation ﬁles separate from standard personnel ﬁles to aid in maintaining their conﬁdentiality.
In some situations, other privacy laws, such as the Health Insurance Portability and Accountability Act of 199 (HIPAA), protecting personal health information and medical records, may be
implicated. Investigators should be mindful of these laws and only include the information necessary for the report and protect any documents from inadvertent disclosure.
sing the nvestigation
Once the investigation is complete and the results communicated to the client, the investigator
and client can discuss whether any corrective action is necessary based on the ﬁndings. Investigators should caution their client to take actions consistent with workplace policies and to avoid any
action which could be considered retaliatory. The client should document the corrective action and
reasoning in relevant employee ﬁles.
Conducting an investigation may not fully preclude a complainant from pursuing separate
legal action, however, a prompt and thorough investigation can be used as a defense in litigation.
Additionally, should an employee who has been terminated as a result of an investigation attempt
to pursue legal action, the employer can use the ﬁndings from the investigation as a tool during
negotiations with counsel.
Con lusion
In conclusion, if properly handled, a prompt and thorough investigation, leading to appropriate corrective action, is the most effective way to handle any employee complaint. An experienced
investigator can assist employers in avoiding potential liability by providing thorough instructions
to witnesses, avoiding con icts of interests, and preparing useful reports and recommendations.
Heather Adelman is the head of the Employment Law Group and Maralee Sanders is an associate with the
ﬁrm of Hartmann Doherty Rosa Berman & Bulbulia, LLC, in Short Hills.
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hat re estrictive ovenants in the Employ
ment ettin in New Jersey
enerally speaking, restrictive covenants in an
employment setting take one of three forms a covenant
not to compete, a non-solicitation covenant, and or a
non-disclosure covenant.
A covenant not to compete restricts a former employee from becoming employed with a competitor of his
her former employer for a period of time. The covenant
not to compete most often deﬁnes a competitor, lasts for
a speciﬁc period and is frequently limited to a speciﬁed
geographic territory.
A non-solicitation covenant restricts a former employee for a limited period from (i) soliciting business from
the clients customers of a former employer; (ii) soliciting
employees of the former employer to cease working for
the former employer and to become employed by the
employee or the employee’s new employer; and (iii) doing
business with business partners, referral sources, joint
venturers, etc. of the former employer.
A non-disclosure covenant prohibits a former
employee from using trade secrets or other conﬁdential
and proprietary information of the former employer in
connection with the employee’s subsequent employment
or business ventures.
The Enforceability of estrictive
New Jersey

ovenants in

iii) Elements of an Enforceable Restrictive Covenant
It is well established in New Jersey that restrictive
covenants are generally disfavored as restraints of trade
and will be narrowly construed by the courts.1 The New
Jersey Supreme Court has also emphasized that an
employee’s covenant not to compete after the termination of his employment is not as freely enforceable as
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other types of restrictive covenants because of well
recognized countervailing policy considerations. 2
Nevertheless, restrictive covenants will be enforced
if reasonable under the circumstances. The enforceability of restrictive covenants is governed by the what has
been judicially identiﬁed as the Solari Whitmyer test.
The reasonableness of a restrictive covenant requires a
balancing to determine, amongst other things, whether
the restrictive covenant is necessary to protect the
employer’s legitimate interests. Whether a restrictive covenant is enforceable is a question of law to be
decided by the courts.
In Ingersoll-Rand Co. v. Ciavatta, the New Jersey
Supreme Court attempted to clarify the circumstances
under which a covenant would be considered reasonable. In so doing, the Court held that a restrictive
covenant will be deemed reasonable and enforceable if
(i) it protects the legitimate interests of the employer; (ii)
it imposes no undue hardship upon the employee; and
(iii) it is not injurious to the public interest. Conversely,
a covenant will be deemed unreasonable and unenforceable as written if it (i) extends beyond any apparent
protection that the employer reasonably requires; (ii)
prevents the employee from seeking other employment;
or (iii) adversely impacts the public. Those factors must
be balanced on a case-by-case basis.
With respect to the first element of the test, it is
well settled that employers have a legitimate interest in
protecting trade secrets, proprietary and confidential
information, and customer relations. However, courts
will not enforce restrictive covenants that are principally directed at lessening competition. 9 Simply defeating
competition from experienced former employees is not a
legitimate business interest. 10
Because restrictive covenants probably interfere with
an employee securing a position in which he could most
2
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effectively use his skills, while at the same time depriving society of a more productive worker, the court must
balance protection of the employer’s legitimate interests
with the hardship upon the employee.11 A restrictive
covenant can cause undue hardship to an employee if
it places substantial limitations on where an employee
may work or if it prevents an employee from engaging
in his or her livelihood. 12 Similarly, the courts recognize
that an employee’s knowledge, skill, expertise and other
information acquired during the course of his employment belong to him as an individual for the transaction
of any business in which he may engage . . . including
a competitive business with his former employer. Id. In
Ingersoll-Rand Co., the former employer was attempting
to enforce a contractual provision requiring the former
employee to assign any and all inventions developed
within one year after terminating his employment with
the former employer if the invention was conceived as
a result of his work with the employer. Reversing the
trial court’s granting of injunctive relief to the employer,
the Appellate Division determined that the scope of the
protections sought by the employer were overbroad and
were simply restraining trade. In so ruling, the Appellate
Division stated
An employee who uses no conﬁdential information imparted to him by his employer has
every right to market competitive products and
otherwise to compete with his former employer.
Limitations on this right, expressed in contracts
of adhesion, must be strictly construed against
their drafters; whether phrased in terms of direct
restrictions against competition or of imposition
of other restrictions having similar anti-competitive effects, such limitations must be carefully
analyzed applying the Solari Whitmyer standards.
The line between these competing interests may
be difﬁcult to draw, and the employer bears the
burden on this issue. Id. at
.
Thus, an employer seeking to enforce a non-competition agreement bears the burden of proving the agreement’s enforceability.1 And unlike traditional contracts,
employers face a heightened burden when seeking to
enforce a restrictive covenant. As observed by the court
in Magic Fingers, Inc. v. Robins:1
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C ourts have attributed much strength to
the social policy that every man should be free
to earn his own living and have also recognized
that an employee who is asked to sign a covenant may not have the full freedom to bargain
about its terms that exists in other business situations. In other words, contracts of this type – if
they are enforced – must pass a stricter test than
other types of contracts; it is not enough to say
the parties signed a document in good faith and
are, therefore, bound to all of its terms.
As stated, an employer has a legitimate interest in
protecting its client relationships.
However, it has also be held
E mployers should not be permitted to
include the broadest possible restrictions in
an employment contract, thus achieving the
greatest possible amount of protection for
themselves, to the unreasonable restriction of
an employee’s right to use his skills to the best
advantage, and then be enabled to enforce so
much and so many of the restrictions as can
be found by a court to be reasonable under the
circumstances. If such were the rule, it would
afford employers an unconscionable advantage
over their employees.1
...
The balance is struck thusly if the contractual prohibition is reasonably necessary for the
protection of the employer’s business and at the
same time is neither unreasonably restrictive of
the rights of the employee with regard to time
period or territory, nor prejudicial to the public
interest, it will be enforced. 1
...
As stated by Professor Corbin, the restriction
is deemed excessive ab initio if its limit in either
space or time is greater than is necessary for the
employer’s protection against unfair’ competition.’ A Corbin, Contracts (19 2), 1 9 .1
In BDO Seidman v Hirschberg,1 New York’s Court of
Appeals determined that a restrictive covenant barring
an employee from soliciting all clients of the employer’s
Buffalo ofﬁce, regardless of whether the employee had
contact with the client while working for the employer,
2
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was overbroad and a restraint of trade. The court denied
enforcement of the covenant. In so doing, the Court of
Appeals,19 said
BDO’s legitimate interest here is protection against
defendant’s competitive use of client relationships which
BDO enabled him to acquire through his performance
of accounting services for the ﬁrm’s clientele during the
course of his employment (Blake, op. cit.,at
- 1).
Extending the anti-competitive covenant to BDO’s
clients with whom a relationship with defendant did
not develop through assignments to perform direct,
substantive accounting services would, therefore, violate
the ﬁrst prong of the common-law rule it would constitute a restraint greater than is needed to protect these
legitimate interests (Restatement Second of Contracts
1
1 a ).
Although the New Jersey Supreme Court has not had
the occasion to rule on a similar restrictive covenant
prohibiting an employee from soliciting business from
all clients of the former employer, it has suggested that it
will follow the holding of the New York court. In Solari
Industries the New Jersey Supreme Court was called
upon to consider the enforceability of a restrictive covenant. The trial court had determined that the restrictive
covenant at issue was overbroad and unenforceable, as it
barred the former employee from soliciting the business
of any of the former employer’s customers or engaging
in a competing business. In its seminal decision, the
New Jersey Supreme Court determined that New Jersey
should adopt the blue-penciling concept of judicially
modifying overbroad restrictive covenants to make them
reasonable. In remanding the matter to the trial court
to reconsider the breath of the restrictive covenant in
light of its authorization to blue-pencil the restrictive
covenant, the Court said
P laintiffs are entitled
to that limited
measure of relief within the terms of the
noncompetitive agreement which is reasonably
necessary to protect their legitimate interests,
will cause no undue hardship on the defendant, and will not impair the public interest.
...
T here was general acknowledgment on
the part of the plaintiffs that their legitimate
interests would be adequately protected by a
limited restraint against Malady’s dealing with
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any of Solari’s actual customers or prospective
customers in the nited States with whom
he had substantial dealings on Solari’s behalf
while in Solari’s employ (emphasis added).20
In A.T. Hudson & Co. v. Donovan,21 the Appellate Division also recognized the Solari court’s determination
that a restrictive covenant should be limited to restricting an employee from soliciting a former employer’s
clients with whom the employee dealt. In A.T. Hudson
& Co., the Appellate Division was confronted with a
restrictive covenant that provided, f or a period of two
(2) years after you leave the employ of the Company,
you will not directly or indirectly, for yourself or for
any other Business Entity, solicit any business from, or
render any services to (a) any business entity which has
been a customer of the company . .22 The trial court
determined that the restrictive covenant was unenforceable because it impaired public interest. On appeal, the
Appellate Division reversed and remanded. However, in
so doing, it speciﬁcally recognized the limitations set
by the New Jersey Supreme Court in Solari of a limited
restraint against the employee’s dealing with any actual
customers or prospective customers in the nited States
with whom the employee had had substantial dealings on behalf of the former employer.
Likewise, employers should not be permitted to
enforce any restrictions against the solicitation of its
prospective clients with whom the former employee had
no dealings or about which the employee acquired no
knowledge while in the employ of the former employer.
In Platinum Management v. Dahms,2 the court reasoned
that to the extent a restrictive covenant prohibited the
solicitation of prospective customers, it was overbroad
and unenforceable.
In ADP, LLC v. Rafferty,2 and ADP, LLC v. Kusins,2
two recent decisions, the courts were confronted with
a non-solicitation clause that restricted employees from
soliciting all clients of the former employer for a period
of one year subsequent to terminating their employment with the former employer. In both cases, the
courts refused to ﬁnd that the restrictive covenant was
a restraint of trade. In both cases, however, the courts
concluded that the restrictive covenants were overbroad.
In ADP, LLC v. Rafferty,2 the Third Circuit concluded
that ADP had a legitimate reason for imposing a nonsolicitation clause upon sales persons who met certain
sales objectives and were awarded company stock. The
2
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non-solicitation clause restricted former employees from
soliciting any of ADP’s clients after terminating their
employment. The .S. Third Circuit Court of Appeals
also concluded that the non-solicitation clause was overbroad and had to be blue-penciled to make it reasonable. The Third Circuit reversed and remanded the
matter to the district court to blue-pencil the applicable
restrictive covenant.
In ADP, LLC v. Kusins, 2 the Appellate Division
consolidated six cases appealed from two chancery
courts. In three of the lower-court decisions, the trial
court determined that ADP’s non-solicitation clause
within its restrictive covenant agreement 2 imposed
upon only salespersons who met certain sales objectives and who were awarded company stock were
restraints of trade and unenforceable. In three other
lower court decisions, the trial court determined that
ADP’s non-solicitation clauses were enforceable but were
overbroad and had to be blue-penciled. In those cases,
the trial court determined that the non-solicitation
clauses had to be limited to the actual ADP clients with
whom the former employee had dealt while employed
by ADP. The Appellate Division found that ADP had a
legitimate business interest in protecting its client relationships and in imposing the more onerous restrictive
covenants upon only a subset of its employees; as such,
it concluded that the non-solicitation clause was not a
restraint of trade. Alternatively, the Appellate Division
concluded that the non-solicitation clause was overbroad
and needed to be blue-penciled. It then reversed and
remanded all six cases to the trial courts to reconsider
their decisions with the Appellate Division’s guidance.
Although the Appellate Division began its decision by stating that the lower court’s treatment of the
various lawsuits has been inconsistent and that it was
striving to bring some clarity and uniformity to the
consideration of ADP’s restrictive covenant agreement ,
and to provide the parties guidance for the drafting of
such covenants, the Appellate Division reversed and
remanded all six trial court decisions in what can best
be explained as a contradictory and confusing decision.29 The Appellate Division initially concluded that
the former ADP clients were prohibited from soliciting any of ADP’s actual clients with whom the former
employee was directly involved or who the employee
knows to be ADP’s client. 0 The court never indicated
when the former employee had to obtain knowledge of
the ADP client. The same court subsequently stated, we
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conclude that the RCA is not unenforceable per se, but
is subject to blue-penciling regarding both the solicitation of prospective clients and the solicitation of ADP’s
actual clients to require that defendants were actively
involved with or had knowledge of these clients while
at ADP. 1 The Appellate Division did not attempt to
clarify its inconsistent statements. The Appellate Division concluded, however, one of the former employees
had violated the non-solicitation clause of the restrictive
covenant agreement, because he had successfully solicited business from an ADP client during the one-year
non-solicitation period. The salesperson had not dealt
with or acquired knowledge of the ADP client while he
was employed by ADP. At best, the former employee
learned that the client was using ADP’s services and was
an ADP client when he solicited its business subsequent
to terminating his ADP employment.
As a result of the recent Appellate Division decision
in Kusins, it appears as though an employer can effectively preclude the solicitation of all of its clients for a
one-year period. The Appellate Division held that (i)
the former employee cannot solicit clients of its former
employer with whom the employee may have dealt, and
(ii) the former employee must stop any and all solicitation of clients of its former employer if they learn during
the sales process that the client is an ADP client.
There has been one trial-court decision concerning
the same ADP restrictive covenant agreement since the
Third Circuit and Appellate Division decisions have
been rendered. In ADP, LLC v. Trueira, 2 the Court
issued a revised, preliminary injunction against a former
ADP employee. In so doing, Judge McNulty relied upon
the Appellate Division’s Kusins decision and determined
that the non-solicitation provisions of the ADP restrictive covenant restrained the former employee from soliciting clients with whom the employee had dealt substantially while employed by ADP or of whose identity the
employee learned while employed by ADP.
Clearly, the extent to which an employer can restrict
a former employee from soliciting its clients after terminating his her employment is still unresolved.
ii) Consideration
nder New Jersey law, the employer’s initial offer of
employment or continued employment after hire is sufﬁcient consideration for a restrictive covenant. Thus,
throughout the course of the employment relationship,
the employer’s agreement not to exercise its right to
2

Go to

Index

terminate an at-will employment relationship is deemed
sufficient and will not void an otherwise reasonable
restriction for lack of consideration.
iii) The Blue-Pencil Doctrine
New Jersey has adopted the so-called blue pencil
doctrine that permits the court to modify overbroad
restrictive covenants to make them enforceable.
However, a court may decline to employ the doctrine if
it ﬁnds that the restrictions are not aimed at protecting
the employer’s legitimate interests, but rather are aimed
at sti ing competition from a former employee and are
thus unenforceable restraints of trade.
Employers who draft overbroad restrictions with the
expectation that a court will blue-pencil the agreement
run the risk of having the entire agreement struck down
if they cannot show that the protection of legitimate
interests was the motivating factor behind the restriction. In light of the recent decisions in Rafferty, and
Kusins, it appears that the risk of having an entire agreement struck down has been minimized.
iv) Length of Time of Restrictive Covenants
Although the reasonableness of the temporal aspect
of a restrictive covenant is directly related to the nature
and scope of the other aspects of a restrictive covenant
(such as geographic scope, client restrictions, etc.), New
Jersey courts will generally enforce restrictive covenants
having no more than a two-year period of restraint in
the employment setting.
v) Geographic Scope of the Covenant
The enforceable geographic scope of a non-compete
covenant will frequently depend upon the nature and
geographic scope of the former employee’s job. A noncompete covenant mandating that a neurosurgeon could
not engage in the practice of medicine within a thirty
mile radius of his former hospital employer was held to
be reasonable. A two-county non-solicitation covenant
was upheld for a dental supply salesperson. A 12-mile
restriction against opening an ofﬁce in competition with
his former employer was upheld against a physician. 9
And in the recent Kusins decision, the Appellate Division
confirmed that a non-compete covenant restricting a
former employee from working in the same geographic
territory in which that employee had worked for the
former employer was valid and enforceable.
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emedies for reach of a estrictive

ovenant

i) Temporary Restraining rders and Preliminary
n unctions
Preliminary injunctive relief is an extraordinary
remedy that should be granted only in limited circumstances and will not issue except when absolutely
necessary to prevent substantial, immediate and irreparable harm to the party seeking such relief. 0 That said,
injunctive relief should be granted when a party shows
all four of the following requirements (1) a likelihood
of success on the merits; (2) that it will suffer irreparable harm if the injunction is denied; ( ) that granting
preliminary relief will not result in even greater harm
to the nonmoving party; and ( ) that the public interest
favors such relief. 1 Moreover, i f either or both of the
fundamental requirements
likelihood of success on
the merits and probability of irreparable harm if relief is
not granted
are absent, an injunction cannot issue. 2
The Third Circuit has held that it cannot sustain a
preliminary injunction . . . where either or both of these
prerequisites are absent. Where a party has failed to
both articulate and adduce proof of actual or imminent
harm that cannot otherwise be compensated by money
damages, it has failed to sustain its burden of showing
irreparable harm.
To demonstrate irreparable harm the plaintiff must
demonstrate potential harm which cannot be redressed
by a legal or an equitable remedy following trial. The
preliminary injunction must be the only way of protecting the plaintiff from harm. An alleged violation of a
restrictive covenant does not automatically give rise to
immediate irreparable harm to
goodwill and reputation. Rather, to establish a showing of irreparable
injury, a plaintiff must show more than a mere risk of
injury; it must make a clear showing of immediate
and irreparable injury. Moreover, general statements
pertaining to alleged trade secrets, business methods
and practices and the defendant’s knowledge of an
employer’s clients are insufﬁcient to support a ﬁnding
of irreparable harm. It is well settled that t he availability of adequate monetary damages belies a claim
of irreparable injury . . . because a purely economic
injury, compensable in money, cannot satisfy the irreparable injury requirement. 9 As the decision stated in
Saturn Wireless, 0 harm is considered irreparable if it
is not redressable by money damages at a later date, in
the ordinary course of litigation. 1 Although the Third
2
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Circuit has recognized that loss of business opportunities and goodwill constitutes irreparable harm, there
must still be showing that there is a diversion of a
former employer’s clients and or the disclosure of conﬁdential and proprietary information. 2
The party seeking injunctive relief bears the burden
of showing that all of the factors weigh in favor of preliminary relief.
ii) E uitable Tolling
Absent a specific tolling provision in a restrictive
covenant agreement, the covenant expires at the end of
its designated term and, once expired, it is not generally extended. Although there is a paucity of case law in
this state regarding the equitable tolling of a restrictive
covenant, the New Jersey Supreme Court in Community Hospital Group, Inc. v. More, determined that because
restrictive covenants were not favored, there was no
justiﬁcation to extend or toll the period set forth in the
agreement. The Court held that the employer’s remedy
was limited to monetary damages. Similarly, in Vanguard
Dealer Services, LLC v. Scarano, the Appellate Division
upheld a lower court’s refusal to extend the restrictive
covenant. The Vanguard court explained
Other than contending that it did not get the beneﬁt
of its bargain from the restrictive covenant with defendant, Vanguard has provided neither the trial judge nor
this court with any sound basis to extend that restrictive
covenant. Beyond seeking a punitive measure for defendant’s violations, Vanguard offers no explanation as to
how extending the restrictive covenant would protect its
interests ... Moreover, Vanguard has not cited, and we
are not aware of, any controlling legal support for this
relief. (Emphasis added).
iii) Permanent n unction
It is well settled that equitable relief in the form of
a permanent injunction is an extraordinary remedy that
should be granted only in very limited circumstances
and will not issue except when absolutely necessary to
prevent substantial, immediate and irreparable harm to
the party seeking such relief. The burden on a party
seeking an injunction is a particularly heavy one,
such that the moving party’s right to relief must be
indisputably clear.
Injunctive relief should only be granted where a
party shows, by clear and convincing evidence, all of
the following factors (1) immediate and irreparable
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harm if the relief is not granted; (2) that the legal right
underlying the claim is well settled, the material facts
are substantially undisputed, and, therefore, the moving
party has a reasonable probability of success on the
merits; and ( ) that the hardship imposed upon the
defendant and the public by the issuance of the relief
are not greater than that which would be suffered by the
party seeking relief if same were not granted.
Each of these factors must be clearly and convincingly demonstrated in order for an injunction to be
granted. That is because the issuance of an injunction represents the strongest weapon at the command
of the court of equity and represents a significant
intrusion into the affairs of the parties, and, as here,
the interests of the public. 9 An injunction is primarily a preventive remedy intended to afford relief against
future acts or conduct which are against equity and
good conscience rather than to remedy what is past and
done or to punish for wrongs already committed. 0
here Are e oing
Without considering the pending legislation to
regulate the use of restrictive covenants in New Jersey, 1
it appears from recent decisions that the courts are
not inclined to strike a restrictive covenant agreement
regardless of its overbroad provisions; the courts prefer
to blue-pencil the covenants to make them reasonable.
In so doing, the courts seem to be permitting employers to exert their unequal bargaining power and to take
advantage of their employees by compelling the employees to accept overbroad restrictive covenants without the
fear of the covenants not being enforced. At worst, if a
restrictive covenant is challenged and determined to be
overbroad, the court will simply blue-pencil and then
enforce the modiﬁed agreements. In short, it appears as
if the courts are not requiring employers to act reasonably in the drafting and implementation of post-employment restrictive covenants.
Stay tuned, however, as petitions for certification
have been filed with respect to the recent Appellate
Division decisions.
John H. Schmidt, Jr. and Kathleen M. Connelly are partners
at Lindabury, McCormick, Estabrook & Cooper, P.C. in
Westﬁeld. Stacey E. Boretz, is of counsel with Lindabury.
McCormick, Estabrook & Cooper, P.C. in Westﬁeld.
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